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DETAILED ACTION 

This is a final Office action. No new grounds of rejection have been presented. 

Claim Rejections - 35 CISC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1, 3, 4, and 10 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over US Patent No. 6,269,314 to litawaki et al. in view of US Patent No. 
5,924,996 to Cho et al. litawaki teaches a blood sugar level measuring apparatus 
comprising a measuring portion 1 capable of obtaining a plurality of measurement 
values (col. 3, lines 29-32 and lines 42-47; col. 3, line 65-col. 4, line 6 of litawaki). A 
selecting means 3 allows a patient to select whether she or he is an able-bodied person 
or a diabetic patient (fig. 6; col. 4, lines 7-10 and lines 42-59; col. 5, lines 5-10; col. 7, 
lines 29-33 of litwaki). A calculation portion 5 calculates a blood sugar level based on 
the measurement values obtained by the measuring portion 1 and the result of the 
selection by selecting means 3 (figs. 1 1 & 14; col. 4, lines 66-col. 5, line 65 of litawaki). 
The measuring portion of litawaki relies on measurement values related to light from a 
light source passing through a portion of the patient’s body to estimate blood sugar 
values, rather than measurement values related to heat measurement and related to a 
body surface and a measurement environment. 
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However, Cho teaches a measuring portion for measuring blood sugar values 
based on heat radiating from a user’s skin and a temperature of the environment (col. 6, 
line 66-col. 7, line 27 of Cho), wherein such measurement values are clearly related to 
heat measurement. Therefore, it would have been obvious to one of ordinary skill in the 
art at the time of invention to use the measuring portion of Cho as that of litawaki as it 
would merely be the substitution of one known means for obtaining blood sugar values 
for another. 

With regard to “selecting means for selecting an able-bodied person or a diabetic 
patient", this limitation meets the three-prong analysis per MPEP §2181 and thereby 
invokes 35 U.S.C. 112, 6 th paragraph. The corresponding structure set forth by the 
instant specification appears to be the push buttons 11a, lid, shown in figure 9 and 
described on p. 21 of the specification, litawaki teaches a selecting means, described 
as including a key or button unit 31 (fig. 1; col. 4, lines 7-10 of litawaki) for use in 
indicating the patient’s diabetic state, or whether the patient has diabetes (fig. 6; col. 4, 
lines 42-59 of litawaki). The key or input button of litawaki is considered to be the same 
as or an equivalent of the push buttons 11a, lid, since it performs the same function in 
substantially the same way and produces substantially the same result as the 
corresponding element in the applicants’ specification. See MPEP §2183. 

Regarding claim 3, the selecting means 3 comprises an input operating portion 
31 , 32 provided for the able-bodied person or diabetic patient individually (fig. 1 ; col. 4, 
lines 7-1 1 of litawaki). As to the limitation “provided for the able-bodied person or 
diabetic patient individually” the applicant should note that this is merely intended use 
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language that cannot be relied upon to define over the prior art since litawaki, as 
modified, teaches all of the claimed elements and their recited relationship. The input 
operating portion is clearly provided for an individual user, whether the user be an able- 
bodied person or a diabetic. 

Regarding claim 4, a storage portion stores a plurality of regression functions, 
wherein the calculation portion reads a regression function corresponding to the result 
of the selection from the storage portion to calculate the blood sugar level (col. 5, lines 
1 1-67 of litawaki). While the reference does not explicitly recite the regression function 
being stored in a storage portion, it is clear that since the calculation portion 5 uses 
regression functions to calculate the blood sugar distribution data, those functions must 
inherently be stored in some portion related to the calculation portion so that the 
calculation portion may use them in order to calculate the blood sugar distribution, as 
described. 

Regarding claim 10, in a method of blood sugar level measuring, the blood sugar 
level is calculated using the obtained plurality of measurement values and a regression 
function for either able-bodied persons or diabetic patients chosen based on the 
obtained type identifying an able-bodied person or diabetic patient (col. 5, lines 58-67 of 
litawaki). 

Claim 2 is rejected under 35 U.S.C. 103(a) as being unpatentable over litawaki in 
view of Cho, as applied to claims 1,3,4, and 1 0 above, and further in view of US Patent 
No. 6,322,504 to Krishner. litawaki, as modified, is silent as to how the patient is 
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notified when to input or prompted to select whether he or she is an able-bodied person 
or diabetic patient. However, Krishner teaches a system wherein a computer system 
comprising a monitor and a keyboard or other input means is used to prompt a person 
to select whether he or she is a diabetic patient or an able-bodied person (col. 5, lines 
1-20; col. 10, lines 32-34 of Krishner). Therefore, it would have been obvious to one of^ 
ordinary skill in the art at the time of invention to use the selecting means of Krishner as 
that of litawaki in view of Cho, since litawaki, as modified, teaches allowing a person to 
select whether he or she is a diabetic, and Krishner teaches an appropriate such means 
for doing so. 



Response to Arguments 

Applicant's arguments filed 2/7/06 have been fully considered but they are not 
persuasive. 

In response to applicant’s arguments against the references individually, one 
cannot show nonobviousness by attacking references individually where the rejections 
are based on combinations of references. See In re Keller, 642 F.2d 413, 208 
USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 
1986). 

The applicants argue that the data calculation shown by litawaki et al. is 
completely different from the present invention. However, claim 1 merely recites “a 
calculation portion for calculating a blood sugar level based on the plurality of 
measurement values obtained in the measuring portion and the result of selection by 
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the selecting means” which litawaki, as modified by Cho, describes. The specific details 
of the data calculation set forth in the specification are not included in the text of claim 1. 

The applicants further contend that litawaki et al. does not disclose “a selecting 
means for selecting an able-bodied person or a diabetic patient” and therefore, the base 
for the calculation is completely different between litawaki et al. and the present 
invention. However, as pointed out in the rejection set forth above and in the previous 
Office action, litawaki indeed describes such a means. 

The applicants further remark that Cho does not disclose an apparatus including 
selecting means or a calculation portion. As explained in the rejection set forth above 
and in the previous Office action, the Cho reference is merely relied upon to show a 
measurement portion for obtaining a plurality of measurement values relate to a body 
surface and a measurement environment, including at least a measurement value 
related to heat measurement, which Cho indeed describes. Furthermore, the applicants 
state that the combination of Cho with litawaki would not result in the invention of claim 
1 , but fail to explain why apart from the arguments addressed above. The above 
rejection sets forth why the combination of Cho with litawaki would result in the 
invention of claims 1, 3, 4, and 10. Therefore, the rejection of claims 1, 3, 4, and 10 
under 35 U.S.C. 103(a) as being unpatentable over litawaki in view of Cho stands. 

With regard to the Krishner reference, the applicants argue that there is no 
suggestion to use the entered diabetic status for measuring blood sugar level. The 
above rejection does not imply that Krishner contains such a rejection, litawaki in view 
of Cho suggests obtaining a diabetic status from a user using an input button and 
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Krishner is merely relied upon to show in more detail how such a button may be used to 
obtain the patient’s diabetic status. The applicants do not dispute that Krishner shows a 
selecting means for selecting an able-bodied person or a diabetic patient. Therefore, 
the rejection of claim 2 under 35 U.S.C. 103(a) as being unpatentable over litawaki in 
view of Cho and Krishner stands. 

Allowable Subject Matter 

Claims 6-9 are allowed. The allowability of claims 6-9 was addressed in a 
previous Office action filed 3/23/05. 

Claims 5 and 11 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form including all of the limitations of 
the base claim and any intervening claims. The allowability of claims 5 and 11 was 
addressed in a previous Office action filed 3/23/05. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 . 1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
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extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Patricia C. Mallari whose telephone number is (571) 

272- 4729. The examiner can normally be reached on Monday-Friday 10:00 am-6:30 
pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner’s 
supervisor, Charles Marmor, II can be reached on (571) 272-4730. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 



Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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Patent Examiner 
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